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RECENT CASES
BILLS AND NOTES-ALTERATION OF PAYEE'S NAME BEFORE CERTIFICATION
-INTERPRETATION
OF SECTION 62 OF THE N. I. L.-The plaintiff bank certified

a check drawn on it, and when the check was presented for payment by the
defendant bank, a holder in due course, credited the defendant with the amount.
Later, plaintiff learned that the name of the payee had been changed prior to
the certification, and brought suit to recover the credited amount from the
defendant. Held, that under Section 62' of the Negotiable Instruments Law,
plaintiff cannot recover, for the certification admitted the existence of the
then named payee and his capacity to endorse. Wells Fargo Bank & Trust
Co. v. Bank of Italy, 292 Pac. 281 (Cal. 193o).
The effect of Section 62 of the Negotiable Instruments Law has provoked much discussion among legal writers, ' and the cases interpreting that
Section are by no means reconcilable.
It was well-settled at common law
that the acceptor " warranted the signature of the drawer, and the state of his
account; ' and it was equally well-settled that the acceptor was not bound
on a bill altered before acceptance 6 Even after the passage of the Nego'"The acceptor by accepting the instrument engages that he will pay it
according to the tenor of his acceptance; and admits, . . . (2) the existence
of the payee and his then capacity to endorse." The ENGLISH BILLS OF ExCHANGE ACT, 45 and 46 VTcr. c. 71, § 54 (1882), adds "but not the genuineness or validity of his endorsement".
2
Ames, The Negotiable Instruments Law, (19oo) 14 HARv. L. REV. 241,
243; Woodward, The Risk of Forgery or Alteration of Negotiable Instruments,
(1924) 24 COL. L. REV. 469; Note (1922) 31 YALE L. J. 522. And see the
interesting discussion of the subject in BRANNON, THE NEGOTIABLE INSTRU-

MENTS LAW ANNOTATED (4th ed. 1926) 555 ff., with which cf. BIGELOW, THELAW OF BILLS, NOrE.S AND CHECKS (3d ed. 1928) 127 ff. The last mentioned authority, contrary to all others, comes to the conclusion that Section
62 does not change the common law.
' National City Bank v. Bank of Republic, 300 Ill. 103, 132 N. E. 832
(1921) ; see Cherokee Nat'l. Bank v. Union Trust Co., 33 Okla. 342, 125 Pac.
464 (1912).
Contra: Interstate Trust Co. v. United States Nat'l. Bank, 67
Colo. 6, 185 Pac. 26o (1919); McClendon v. Bank of Advance, 188 Mo. App.
417, 174 S. W. 203 (1915); Nat'l. Reserve Bank v. Corn Exchange Bank,
171 App. Div. 195, 157 N. Y. Supp. 316 (1916).
'"Where a check is certified by the bank on which it is drawn, the certification is equivalent to an acceptance", N. I. L. §'187.
'Price v. Neal, 3 Burr. 1354 (1726).
The reason almost universally
advanced is that the drawee is bound, at his peril, to know his customer's
signature. And the rule applies equally well to payment as to acceptance;
if the drawee is bound on his acceptance contract, then, a fortiori, he cannot
recover what he has paid out. The greater includes the less.
'Espy v. Bank of Cincinnati, 18 Wall. 604 (U. S. 1873); Metropolitan
Nat'l. Bank v. Merchant's Nat'l. Bank, 182 IIl. 367, 55 N. E. 36o (1899)
(raised amount) ; Clews v. Bank of N. Y., 89 N. Y. 418 (1882) (alteration
of payee's name). But note the exception where the drawee and the drawer
are the same person. The drawee is then bound to know the tenor of the bill
as drawn, even though "the hand that drew and the hand that paid were of
different persons", U. S. v. Nat'l. Exchange Bank of Baltimore, I Fed. (2d)
888 (C. C. A. 4th, 1924).
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liable Instrniments Law, the courts of Colorado,7 Missouri' and New York,'
when called upon to decide the liability of an acceptor on a bill that had been
materially altered prior to the acceptance, have disregarded Section 62, and
have adhered to the common law. The Supreme Court of Illinois, in National
City Bank v. Bank of Republic," following Dean Ames' interpretation ' of
this Section, came to a different conclusion, and held that the certifying bank "=
could not recover the amount paid on a check, even though the name of the
payee had been altered prior to the certification. If the express language used
is to be given any effect, this interpretation of the Statute is sound.' The
acceptance admits the existence of the payee known to the acceptor; not the
original payee, whose existence and capacity to endorse, the acceptor could not
intelligently admit. Furthermore, it is commercially advantageous that Section 62 be interpreted in this manner."' If the drawee chooses to accept the
bill, and thereby enter into a contractual relationship with the payee, the result
of which he knows will be to lend credit to the bill, both justice and business expediency demand that the burden of loss shall fall upon the drawee," and not
upon the holder in due course, who took the bill on the faith of the acceptance."
Since one of the purposes of the Negotiable Instruments Law was to foster
negotiability, decisions in accord with the principal case will aid in the accomplishment of this purpose, and will be especially desirable in the case of certified checks, which pass about freely as cash. 7
Interstate Trti-t Co. v. United States Nat'l. Bank, supra note 3.
McClendon v. Bank of Advance, supra note 3.
'Nat'l.
Reserve Bank v. Corn Exchange Bank, supra note 3.
' 0Supra note 3.
'I See Ames, loc. cit. supra note 2. This learned writer interprets the words
"according to the tenor of his acceptance" strictly, and not in the manner that
8

it is interpreted in BIGs.LOW, op. cit. supra note 2, at 134, namely, "according

to the tenor of the bill", which means the bill as drawn. The writer of this
book reaches this interpretation by analogy to other sections of the N. I. L.
Even if it be conceded, for the purposes of argument, that the latter interpretation is correct as applied to raised checks, when the introductory language
is considered together with that of sub-section 2 only one result is possible
where the payee's name has been altered-that of the principal case.
"See supra note 4.
"See supra note Ii.
"For an interesting discussion of the desirability of holding the bank
liable for forgeries, see Germania Bank v. Boutell, 6o Minn. i89, 62 N. W.
327 895).
'It
may be that the loss will ultimately fall on the drawer or original
payee, if it was due to their negligence that the alteration was made possible.
This might be the result in the principal case, where an employee of the
drawer was the person who made the alteration.
1"

As is pointed out in BRANNOx, op. cit. supra note 2, at 572, the drawee

has his protection in forgery insurance, and it is more desirable that he be
the one to insure, rather than every taker of the bill. The drawee is in a more
convenient position to insure, and greater currency will be given such instruments.
"If international uniformity is a goal to be attained, the decision in the
instant case probably accomplishes that also, although a decision in accord
with this interpretation is questionable under the BiuLs OF EXCHANGE AcT.
See Langton v. Lazarus, 5 M. & W. 629 (1839); I PARDESSUS, COURS EI
DROIT COMM[fERCIAL (6th ed. 1856) 545. And see Ames, The Doctrine of Price
7. Neal, (i8go),

.t

HxARv. L. REV. 297, 3o6.
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CONFLICT OF LAWS-USURY-WHAT

LAW GOVERNS WHERE THE LAW
wE-The defendant credit company, a Delaware corporation, contracted in Maryland to
buy accounts receivable and to pay the plaintiff company, a Pennsylvania corporation, 77 per cent. of the gross value of each account accepted. It was
stipulated that the validity of the contract and all rights thereunder were to
be governed by the laws of Delaware. This is an action to recover money
paid under the agreement on the ground that it was usurious. Held, that the
provision that the Delaware law should govern was ineffective; that since
the agreement was usurious under the laws of Pennsylvania and since the
parties meant to contract with reference to that law which would uphold the
validity of the transaction, the law of Maryland, wherein the agreement would
be valid, controlled. Brierley v. Commercial Credit Co., 43 F. (2d) 730 (C.
C. A., 3d, 1930).
There is a general rule of construction, that whenever two possible interpretations of a written agreement are permissible, one upholding the validity
of the instrument, the other denying it, that construction shall be adopted which
sustains the legality of the agreement.1 This policy of the law has heen
applied in the realm of conflict of laws, so that in cases like the present one,
judicial tribunals have shown a marked reluctance to deem a transaction
usurious when there is some ground on which that result may be avoided.-2
Where the parties have stipulated that the law of a particular state shall gover their agreement, the determination of whether this expressed intent of the
parties shall be permitted to govern rests upon the circumstances in each particular case 3 Thus when the state, the law of which is stipulated by the
parties to determine the validity of the contract; bears no relation to the situs
of some of the elements of the agreement, the provision as to which law
shall govern will be ineffective.' In most cases in which this situation arises,
the disposition of the case involves very little difficulty, since, in almost every
case, the provision was inserted in the first place for the very purpose of
evading the usury provisions of both the lex loci contractus and the lex loci
solutionis; it is, in such cases, therefore unnecessary to decide which of the
EXPRESSLY STIPULATED BY THE PARTIES To CONTROL IS INEFFEC

'Thrall v. Newell, i9 Vt. 2o2 (1847); CHrrrY, TREATISE ON LAW OF CONTRACTS (7th ed. 1921) 99.
2
WHARTON, CONFLICT OF LAWS (3d ed. 1905)

1200

it is usually said that

when there is an agreement to pay money in another state and the rate of
interest is usurious by the law of one state but not the other, the parties are
permitted, in good faith, to choose the law to govern their obligation, and are
presumed to have chosen the law that will sustain the contract, GOODRICH,
CONFLICT
3

OF LAWS

(1927)

238.

The intent must be entertained in good faith, and not for the purpose
of evading the usury laws of another state; it must be referable to a place
where some important element of the contract has its situs and not contrary
to the public policy of the forum, U. S. Savings & Loan Co. v. Beckley, 137
Ala. 119, 33 So. 934 (19o2). This requirement of bona fide in choosing the
law to govern is confusing in this connection, GooDRlCH, op. cit. supra note
2, at 239.

'Hayes v. Southern B. & L. Assoc., 124 Ala. 663, 26 So. 527 (1899);
Pacific Building Co. v. Hill, 40 Ore. 270, 67 Pac. 1O3 (19O1).
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two governs, since the transaction is void under either. But in the principal
case it was essential to determine whether Pennsylvania law, under which the
agreement would be invalid, or whether the law of Maryland, the state in which
the contract was executed and wherein it would be valid, should control. The
instant case resorted to the doctrine that parties do not intend idle gestures in
attempting to enter into a contract; they intend to create a reality; a legally
binding and enforceable contract. The only law, of those in question, under
which this contract would be binding would be that of Maryland. Therefore,
the court applied the law of Maryland.' Such modus operandi can perhaps, in
the ordinary case, properly be utilized by a court in reaching a favored result,
under the guise of ascertaining the unexpressed intention of the parties. But
clearly such a presumption is not tenable where, as in the principal case, the
parties have specifically stipulated a provision different from that which the
court wishes to presume represents their intent.! The result of this case can
be justified however, reasoning from the rule of conflicts that an agreement
valid where contracted will be recognized in a foreign jurisdiction.8 The Restatement Committee on the law of conflicts has recommended this view.'

CONSTITUTIONAL LAW-MANDAMUS-RIGHT
TION

CONSTITUTIONALITY

OF STATUTE

OF PUBLIC OFFICER TO QUES-

IMPOSING MINISTERIAL

DUTIES-Man-

damus proceedings were instituted by relator to compel defendants, county
commissioners, to annex his lands to existing school districts and prorate the
bonded indebtedness of the lands, as required by statute.' Defendants' demurrer
sustained in lower court on the ground of the statute's unconstitutionality.
Held, that this be reversed; a public officer cannot refuse to perform ministerial duties required of him by statute, and defend his refusal by showing
the unconstitutionality of the statute, unless his personal interests are involved
or public interest is to be served. State ex rel. Clinton Falls Nursey Co. v.
Steel County Board of County Commissioners, 232 N. W. 737 (Minn. 1930).
It has become axiomatic that the Constitution is the supreme law of the
land to which legislative enactments must conform.'
Statutes repugnant to
"When the effect of the usury in the two states is different, it is necessary
to decide which controls, i. e. whether absolutely void, or void as to all interest, or void as to the interest in excess of the legal rate. See Andrews v.
Pond, 13 Pet. 65 (U. S. 1863).
"Principal case at 731.
'Supra note 2.
'Mercantile Acceptance Co. v. Frank, 2o3 Cal. 483, 265 Pac. Igo (1928);
Coderre v. Traveler's Insurance Co., 48 R. I. 152, 136 Atl. 305 (1927).
9
CoNFLIcr OF LAws RESTATEMENT NO. 4 (Am. L. Inst. 1928) § 353 d:
"The law of the place of contracting determines the binding effect of a promise with respect to the circumstances which make a promise ineffective or a
contract voidable."

'Laws of Minn. (1929) c. 183.
•Marbury v. Madison, i Cranch 137 (U. S. 1803); I WILLOUGHBY, CONSTITUTIONAL LAW (2d ed. 1929) 1. For a discussion of the historical basis
of this principle and of the forces which have combined to make it acceptable
to American people, see DIcKINSON, ADMINISTRATIVE JUSTICE AND THE SUPREMACY OF THE LAW (0927) 76-i04.
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the Constitution are void to the extent that they create no rights,3 and persons
enforcing them may be civilly responsible for the injured interests of third
persons.' However, it is the function of the courts to determine the validity
of statutes and it is for them to decide who may present the question. Respect for the integrity and ability of the legislature, a co-ordinate branch of
government with the judiciary, has caused judicial reluctance to stigmatize
legislative efforts as unconstitutional. This is expressed in the generally recognized principle that the person who raises the question must be one whose
interests are threatened, the protection of which requires a determination of
the statute's constitutional status.5 In the absence of danger of civil liability
the interest of a public officer, in the performance of ministerial duties, is official and comes within the above limitation.' The majority of the courts so
hold,7 although a few dissent from this view on the ground that a void statute
may be questioned by anyone.' The merit of the former line of decisions is
that, in requiring unquestioning obedience of public officers, a speedy and smoothrunning administration is furthered.' The court in the principal case follows
the majority view, but enunciates an exception thereto to the effect that public
interest may require an immediate determination of the statute's validity.'
The nature of the interest necessary, however, is not stated. There is no widespread recognition of an exception to the majority view, most courts stating
it as a definite rule," although there are cases in which exception has been
made where public funds were involved " and a few others where great incon'See Willoughby, op. cit. supra note 2, at io.
'Sumner v. Beeler, 50 Ind. 341 (1875); see Warren v. Kelley, 8o Me.
512, 531, i5 Atl. 49, 54 (1888) ; cf. Hepke v. .McCord, 55 Ia. 378 (i88o);
Campbell v. Sherman, 35 Wis. 103 (1874). Because of this liability there may
be created a moral or equitable obligation upon the state to support an appropriation of public moneys for indemnification, U. S. v. Realty Co., 163 U. S.
427, 16 Sup. Ct. 1120 (1896).
For a discussion of many situations out of
which this liability may arise, see Field, The Effect of an Unconstitutional
Statute in the Law of Public Officers: Liability of Officer for Action or Nonaction (1928) 77 U. OF PA. L. REv. 155.
'COOLEY, CONsrrTrTIOuAiL LsTAIATONS (8th ed. 1927) 340.
'See Denman v. Broderick, iii Cal. 96, 105, 43 Pac. 516, 518 (1896)
WruouGHBY, op. cit. supra note 2, at 18.
" State ex rel New Orleans Canal and Banking Co. v. Heard, 47 La. Ann.
1679, 18 So. 746 (1895); Att'y General v. Taubenheimer, 178 App. Div. 321,
164 N. Y. Supp. 904 (1917); Capito v. Topping, 65 W. Va. 587, 64 S. E. 845
(19o9) ; see State ex rel. Cruce v. Cease, 28 Okla. 271, 274, 114 Pac. 251, 252
(1911).
'Brandenstein v. Hoke, ioz Cal. 131, 35 Pac. 562 (1894); Van Horn v.
State ex rel. Abbott, 46 Neb. 62, 64 N. W. 365 (1895) ; State v. Tappan, 29
Wis. 664 (1872).
'See Smyth v. Titcomb, 31 Me. 272, 286 (185o).
"0Principal case, at page 738; see Note (1911) 72 CENT. L. J. 301, 306.
For an interesting discussion of the differences between ministerial and discretionary duties, not within the scope of this article, see Note (1920) 33
HARv. L. REV. 462.
'Att'y General v. Taubenheimer; Capito v. Topping; State ex rel. Cruce
v. Cease, all supra note 7.
'Stockman v. Leddy, 55 Colo. 24, 129 Pac. 220 (1912); Commonwealth
ex rel. Atty General v. Mathues, 210 Pa. 372, 59 Atl. 961 (i9o4) ; State ex
rel. School District v. Snyder, 29 Wyo. 163, 212 Pac. 758 (1923).
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If postvenience would have been caused by enforcement of the statute.
ponement of the final determination of the statute's constitutionality threatens
inconvenience and injury to many individuals, so that the difficulties are greatly
out of proportion to the benefits to be derived from the policy of maintaining
swift administration, it is desirable that the court decide the question raised
by the public officer.

CONTEMPT OF COURT-PUBLICATION CONCERNING PENDING CAUSE-RIGHT
OF COURT TO INFLICT SUMmARY PUNISHMENT-Defendant, during a political

campaign in which he opposed the candidacy of a certain Judge for reelection
to office, circulated cartoons and made speeches representing the Judge as being
controlled by his father in a pending criminal case. A rule to show cause why
defendant should not be adjudged guilty of contempt of court was issued.
A Pennsylvania statute' provided that no publication out of court concerning a
pending cause should be construed as a contempt of said court so as to render
the author liable to summary punishment for the same; but that the remedy
for such a publication was by indictment or by action at law for damages.
Held, that the statute governed the procedure to be followed, and that summary
punishment under a rule to show cause was improper under the circumstances
of this case. Snyder's Case, 152 AtI. 33 (Pa. 1930).
The weight of authority in the United States today upholds the theory of
an inherent power in the courts, arising from necessity, to inflict summary
punishment for a publication which may obstruct the administration of justice
in a pending cause.' Where statutes limit this power, they are generally construed away' or disregarded on the theory that they are merely declaratory
of the common law,' or that insofar as they curtail the inherent power of the
courts they are unconstitutional. The earliest cases in which this doctrine of
summary punishment for publications was enunciated 0 relied primarily on the
"Township Committee of Lakewood v. Township Committee of Brick, 55
N. J. L. 275, 26 Atl. 91 (893); Miller v. Leech, 33 N. D. 513, 157 N. W.
492 (1916) ; see State ex rel. Foreman v. Wheatley, 113 Miss. 555, 589, 74 So.
427, 429 (1917) ; Gilmer v. Holton, 98 N. C. 26, 30, 3 S. E. 812, 814 (1887).
'PA. STAT. (West, 1920) §§ 5487, 5488.
'People v. Wilson, 64 Ill. 195 (1872) ; it re Chadwick, iO9 Mich. 588, 67
N. V. 1071 (1896) ; Myers v. State, 46 Ohio St. 473, 22 N. E. 43 (1889);

U. S. v. Toledo Newspaper Co., 22o Fed. 458 (N. D. Ohio 1915).
'State v. Tugwell, ig Wash. 238, 52 Pac. io56 (1898); U. S. v. Toledo
Newspaper Co., supra note 2.
State v. Howell, So Conn. 668, 69 AtI. 1057 (908) ; State v. Shumaker, 2oo
Ind. 623, 157 N. E. 769 (I927).

'State v. Morrill, 16 Ark., 384 (855) ; In re Cheeseman, 49 N. J. L. 115
(I886).
IRespublica v. Oswald, I Dallas 319 (Pa. 1788) ; Respublica v. Passmore,
3 Yeates 441 (Pa. 18o2). The furor created by these cases resulted in the
passage of i8o8-o9 Pa. Acts, c. 78, p. 146, which was the forerunner of the
statute involved in the instant case.
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authority of Blackstone.7 But it has recently been demonstrated that Blackstoue
was mistaken in asserting that contempts by publication had been summarily
punished at the common law 8 And it has further been shown that, prior to
i86o, both legislative and judicial opinion in the United States were strongly
opposed to the existence of such summary power in the courts.' In the light
of these recent studies, it is surprising to find that today Pennsylvania stands
almost alone in upholding what was once the generally accepted view regarding
the punishment of publications made out of court,-that summary process for
such an offense is improper2'

CORPORATIONS-CONSTITUTIONAL

LAw-IMPosiTIoN

ON SHAREHOLDERS OF BANKING CORPORATIONs-Action

OF DouBLE LIABILITY

against shareholders of

a state bank to enforce double liability under an amendment to the Oregon
Constitution.' Held, that the amendment operated prospectively, and, in view
of the constitutional provision' against impairment of obligation of contract,
was applicable only to those shares issued subsequent to the amendment.
Schramm v. Done, et al., decided by the Oregon Supreme Court, reported in
U. S. Daily, Dec. To, 193o, p. 6.

Unless created by constitutional or statutory provision, personal responsibility of holders of fully-paid corporate shares to creditors is nonexistent.3
Generally, shareholders of banking corporations'

have been burdened with an

*282, et seq. Blackstone in turn, relied
upon the opinion of Lord Hardwicke in Re Read and Huggonson, 2 Atkyns
469 (1742), and upon the draft of a judgment by Wilmot, J., which was prepared but never delivered, in Rex v. Almon, Wilmot, Notes and Opinions of
judgments, 243.
a Fox, THE HISTORY OF CONTEMPT OF COURT (1927). The book embodies,
in substance, the author's articles in: (i9o8) 24 L. Q. Rav. 184, 266; (i9o9) 25
ibid. 238, 254; (i92o) 36 ibid. 394; (92)
37 ibid. i9i; (922) 38 ibid. i85;
(1924) 40 ibid. 43.
Nelles and King, Contempt by Publication in. the United States (1928)
28 COL. L. REv. 4oi, 525; Stuart v. People, 3 Scam. 395 (Ill.
1842) ; Dunham
v. State,
6 Iowa 245 (I858). Contra: State v. Morrill, supra note 5.
0
' Kentucky and New York also continue to hold that such contempts ma)
not be summarily punished, see: Richardson v. Commonwealth, 141 Ky. 497.
133 S. W. 213 (1911) ; Rutherford v. Holmes, 5 Hun 317 (875), aff'd, 66 N. Y.
367 (1876).
74

BLACKSTONE.

COMMENTARIES,

'ORMoN CONSTITUTION, Art. I, § 3.
'U.
S. CONSTITUTION, Art. I, § 1o (I).
8

Salt Lake City National Bank v. Hendrickson, 4o N. J. L. 52, 55 (1878):
"Personal responsibility of stockholders is inconsistent wth a body corporate
at common law, and can arise only out of some positive prescription by legislative act", DeHaven v. Pratt, 223 Pa. 633, 72 Atl. io68 (I9O().
"I.LINOIS CONSTITUTION, Art. I,
§6; Ky. STAT. (Carroll, 1922) §547
(imposing double liability on shareholders of banks, trust companies, guaranty
companies, investment companies and insurance companies) : Miss. ANN. CODE
(Hemingway, 1927) §3854; BALLANTINE, CORPORATIONS (i930) 698. In Pennsylvania, there are two statutes providing for the responsibility of bank shareholders. The Act of 1874, P. L. 135, provides that "all stockholders in banks,
banking companies, saving fund institutions, trust companies, and all other
incorporated companies doing the business of banks or loaning or discounting
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additional responsibility commonly known as "double liability". By this term
is meant, in the case of par value shares, that a shareholder is liable not only
on his subscription for the par value of his shares, but also to amount equal to
that value.5 In respect to no par value shares, the basis for computation would
probably be the subscription price' which ordinarily would be stipulated by the
board of directors prior to the creation of the shares, or that portion thereof
allocated to "capital". Double liability may not be imposed indiscriminately,
but is subject to constitutional limitations. Where there is a reservation of
the power to alter or amend the corporate charter, the legislature is thereby
empowered to impose an additional duty upon all shareholders, but this superadded obligation is usually said to extend only to subsequently incurred debts.'
The absence of such reservation, however, gives rise to many interesting problems in respect to the power to impose double liability. While some cases,'
not of recent decision, have held that a statutory responsibility may be thrust
upon all shareholders for future debts of the corporation, the courts, generally,
have declared that constitutional or statutory provisions, creating or increasing
the shareholders' obligation to creditors, are not retroactive but rather prospective in operation, thereby affecting only holders of subsequently issued shares.'
moneys as such in this commonwealth, shall be personally liable for all debts
and deposits in their individual capacity to double the amount of the capital
stock held and owned by each". Provisions similar to this have been interpreted
to mean liability for double the amount of their holdings in addition to the
responsibility for the subscription price, i. e. "triple liability", Driesbach v.
Price, 133 Pa. 560, ig Atl. 569 (I89o); Murphy v. Wheatly, 1O2 Md. 501, 63
Ati. 62 (I9o6); Zang v. Wyant, 25 Colo. 551, 56 Pac. 565 (1898). On the
other hand, the Act of 1876, P. L. i6I, § 5, amended by Act of i9o9, P. L. 412
an act providing for the formation of banking companies, declares that the
shareholders of any corporation formed under this Act shall be liable "to the
amount of their stock therein, at the par value thereof, in addition to the par
value of such shares", which provision is generally termed as "double liability".
In view of these statutes, each providing for a different responsibility, it would
seem that, in respect to shareholders of banks incorporated under the Act of
1876, the liability provision of that enactment would be applicable, but as
regards other corporations not organized under the Act of 1876, but which are
"doing the business of banks or loaning or discounting moneys as such", the
responsibility as declared by the Act of 1874 would attach. Thus in the case
ef trust companies, which are not formed under the Act of 1876, but which
assume banking business under the Act of 1923, P. L. 173, empowering trust
companies to do so, liability under Act of 1874, i. e. "triple liability", would
be applicable. See DeHaven v. Pratt, supra note 2; Brown, Double Liability of
Stock Holders of Trust Companies, 7 D. & C. 266 (1926).
'6 FLETCHER, CORPORATIONS (1919) § 4154.
3See GERSTENBERG,

ifo;

40;

FINANCIAL ORGANIZATION

AND MANAGEMENT

(1924)

WILDMAN AND POWELL, CAPITAL STOCK WITHOUT PAR VALUE (1928)
Berle, Problems of Non-Par Stock (1925) 25 CoL- L. REv. 43, 52 et seq.

7Smathers v. Western Carolina Bank, 135 N. C. 410, 47 S. E. 893 (I904);
Barnes v. Arnold, 23 Misc. 197, 5I N. Y. Supp. iio9 (1898); see Pate v.
Bank of Newton, ii6 Miss. 666, 77 So. 6oi (i9oi) ; 6 THomIpsON, CORPORATIoNs
(3d ed. 1927) § 4788. Contraz: Davis v. Moore, 13o Ark. 128, 197 S. W. 295
(1917).
'Gray v. Coffin, 63 Mass. 192 (1852) ; Coffin v. Rich. 45 Me. 5o7 (1858).
"Yoncalla State Bank v. Gemmill, 134 Minn. 334, 159 N. W. 798 (i916);
First National Bank v. Multnomah, etc., Bank, 87 Ore. 423, 170 Pac. 534
(1918) ; see Dagg v. Hammons, 34 Ariz. 445, 272 Pac. 643 (1928).
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Thus, as a corollary of this rule, one who becomes a shareholder after the
creation or enlargement of responsibility, by the acquisition of states created
prior thereto, or by the purchase, upon reissue, of "treasury shares" directly
from the corporation, would not be subject to the additional duty' Where
original shares of par value are changed to no par value, and new certificates
issued after the enactment of a provision for double responsibility, it would
seem that the burdens of the shareholders would not be changed accordingly."
On the other hand, where a reorganization is effected, and the original shares
are exchanged for new shares, statutory enactments existing at the time of
the reorganization will be applicable to the shareholders.' Double responsibility being in derogation of the common law should be both strictly construed
and applied.

LAw-RIGHT OF AccuSED TO
FELOY-The State petitioned for the issuance of a
writ of mandamus to command the respondent, a trial judge, to expunge from
the records the proceedings in which he permitted the accused to waive a jury
trial, heard the testimony of witnesses, and found the defendant not guilty upon
a charge of rape. Held, that the petition must be denied. People ex rel. Swmson
CRIMINAL

WAIVE

PROCEDURE-CONSTITUTIONAL

JuRY TRIAL FOR

z. Fisher, 172 N. E. 722 (Ill. 1930).

The question presented by this case is whether, upon an indictment charging
a felony, the person accused may waive a trial by jury-and a court, upon
such waiver, proceed to hear the cause and pronounce judgment. Long a
matter of contention in federal courts, the Supreme Court has recently indicated that it believes the answer to be in the affirmative.' The state courts, however, remain in conflict upon the problem, mainly due to the non-uniformity
"See Dagg v. Hammons, supra note 9, at 453, 272 Pac. at 664: "We hold,
therefore, that, so far as any stock which was part of the original capital stock
before the Constitution of 1912, or a reissue thereof, is concerned, it is exempt
from the double liability . . ." (Italics ours).

There seems, however, no sound

legal distinction between "treasury shares" and shares originally authorized
and unissued, so that if the former are issued, they are as new shares and
should be subject to any existing additional responsibility, see Note (1930) 39
YALE L. J. 1163, 117o and

aL

16.

' Cf. Public Service Commission v. Consolidated Gas, etc., Co., 148 Md.
9o, 99, reported as Whitman v. Consolidated Gas, etc., Co., 129 At. 2, 26
(1925) (obiter dictum, that where original shares of par value were changed
to no par value, and new certificates issued, the rights and burdens of membership in the corporation were unchanged).
' Senn v. Levy, IIi Ky. 318. 63 S. W. 776 (i9oI).
'This unusual use of mandamus is justified upon the ground that it commands inferior courts to keep within their jurisdiction. See Virginia v. Rives,
100 U. S. 313 (188o) ; cf. FERRIs, EXTRAORDINARY LEGAL REMEDIES (1926) 408.
'Low v. U. S., 169 Fed. 86 (C. C. A. 6th, i9og); Coates v. U. S., 290

Fed. 134 (C. C. A. 4th, 1923). Contra: U. S. v. Praeger, 149 Fed. 474 (W. D.
Tex. 19o7); see U. S. v. Shaw, 59 Fed. Iio (D. Ky. 1893).
'See Patton v. U. S., 281 U. S. 276, 50 Sup. Ct. 253 (1930).
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of the constitutional or statutory provisions held to govern the situation." Thus,
in six states the constitutions expressly provide for waiver of jury trial in
language applicable to felonies; ' in five states, statutes reach the same result.'
On the other hand, there are statutes expressly forbidding such waiver;" in
some states it is held that waiver is forbidden in view of the absence of any
enabling statute conferring upon a judge jurisdiction to try a felony case
without a jury; ' in a majority of the remaining jurisdictions in which the issue
has arisen it is held that waiver cannot be allowed, interpreting as mandatory
the constitutional or statutory provisions for jury trial; ' waiver has also been
denied because of "public policy", a° The instant decision adds Illinois to the
states which have held, apart from constitutional or statutory authorization,
that the right to a jury trial in felony cases is one which the defendant can
waive.
It is significant to note that the more recent decisions tend to interpret
as permissive the wording of constitutions and statutes, favoring waiver upon
its merits." However, in various instances even authorities allowing waiver are
not willing to confer upon the defendant an absolute power. Three limitations
have been imposed: (i) the defendant must obtain the consent of government
(2) the defendant must receive the sanction of the court,"s which
counsel;
in its discretion should exercise a caution increasing in degree as the offenses
1U. S. CoNsT., Art. III, and the Sixth Amendment, are of course inapplicable. The Fourteenth Amendment is not violated by permitting waiver. Hallinger v. Davis, 146 U. S. 314, 13 Sup. Ct. 105 (1892).
Arkansas, California, Maryland, Minnesota, Oklahoma, Wisconsin.
Connecticut, Georgia, Indiana, Michigan, Washington.
See Jones v. State, 52 Tex. Cr. Rep. 303, at 306, lo6 S. W. 345, at 347
(190o7).
'Commonwealth v. Hall, 291 Pa. 341, 14o At. 626 (1928); Commonwealth
v. Rowe, 257 Mass. 172, 153 N. E. 537 (1926); State v. Smith, 184 Wis. 664,
2oo N. W. 638 (0924) (despite the constitutional provision, supra note 5).
'State v. Talken, 316 Mo. 596, 292 S. W. 32 (1927) ; State v. Pulliam, 184
N. C. 68r, 114 S. E. 394 (1922) ; State v. Battey, 32 R. I. 475, 80 AtI. io
(1911) ; State v. Hirsch, 91 Vt. 330, io Atl. 877 (1917) ; see Jackson v. Commonwealth, 221 Ky. 823, 299 S. W. 983 (1927).
"Cancemi v. People, i8 N. Y. 128 (1858); cf. Marino v. State, iii Neb.
623, 197 N. W. 396 (924).
' State ex rel Warner v. Baer, 103 Ohio St. 585, 134 N. E. 786 (1921);
Commonwealth v. Rowe, supra note 8; see State v. Almy, 67 N. H. 274, 28 At.
372 (1892) ; State v. Teidman, 49 S. D. 356, 207 N. W. 153 (x926). It has
been held more often, and even in some jurisdictions denying the power to
waive a trial by jury, that the defendant may consent to a jury of eleven, State
v. Kaufman, 51 Iowa 578, 2 N. W. 275 (1879); Commonwealth v. Lawless,
258 Mass. 262, 154 N. E. 753 (i927); Commonwealth v. Egan, 281 Pa. 251,
126 At]. 488 (i924). Contra: Dunn v. State, 88 Tex. Cr. Rep. 21, 224 S. W.
893 (192). Here, too, the federal courts were in conflict, prior to Patton v.
U. S., supra note 3. Yet it would appear, since "trial by jury" in the sense
known to our law means trial by no other number than twelve, that waiver of a
complete jury is in principle complete waiver of a jury, see Patton v. U. S., suprim
note 3, at 290, 50 Sup. Ct. at 255 (repudiating the distinction made in Commonwealth v. Hall, supra: note 8).
' For the various provisions, and for the merits of waiver see Oppenheim,
Waiver of Trial by Jury in Criminal Cases (1927) 25 MIcH. L. REv. 695.
'3 Patton v. U. S., supra,note 3, at 312, 50 Sup. Ct. at 263.
14 The principal case of People v. Fisher.
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dealt with increase in gravity; ' (3) the power does not exist where the defendant is accused of a capital offense. 6 Once it is held that a jury trial is a right
subject to waiver by the accused, it would seem inconsistent to give others the
ability to nullify his action. But here, as in many other instances, the law may
justifiably be tempered by considerations of policy and expediency. However, the
first limitation cannot be thus justified: prosecuting attorneys so seldom have
interests compatible with the defendant's, that requirement of their consent would
reduce to a myth his power to waive. On the other hand, there is justification
for requiring the court's sanction: it is logical to give the judge some discretionary power to control procedure; and it is not desirable, from the viewpoint
of the defendant or that of the judiciary, to force a judge to sit upon a case
which he is unwilling to hear without a jury; but it may be argued that the
defendant's waiver merely confers upon the judge a duty which, like his other
duties, he must accept without choice. Upon the third limitation, that in capital
offenses the power of waiver should not exist at all, rather than be subject to the
court's discretion: it has been argued that even the accused should never be
allowed to waive any right intended to protect his own life," but this is indeed
debatable; rather it is submitted, it is not only undesirable for any one man to
determine the great question of life or death for another, but also undesirable to
place before any one man the problem of whether or not to determine that
question28 In view of the undeniable merits of permitting the accused to waive
a jury in felony cases not of a capital nature, it is regrettable that the issue
has been affected by the conservatism of courts reluctant to depart from the
time-honored mode of trial; hence the instant decision is notable in revealing a
progressive judicial attitude."
EMINENT

DOMAIN-CONSTITUTIONAL

LAw-NEcassrry

OF NOTICE AND

COMPENSATION-A bill in equity filed against the city of Quincy and the

Metropolitan district commission, prayed that the taking of plaintiff's laad,
by the city, for park purposes, be declared void, because (I) no notice was
given to plaintiff that his land was to be taken; (2) no award of damages
was made to compensate for the taking. Held, that (I) by statute, failure
to give notice did not invalidate the taking; (2) failure to assess damages
was equivalent to an adjudication that no damages were sustained. Merrymount
v. Metropolitan Dist. Commission et aL, 172 N. E. 593 (Mass. 1930).
The right of eminent domain is an inherent attribute of sovereignty, enjoyed
by Federal as well as State governments within the realm in which each is
sovereign.' The right is incapable of exercise until asserted by an enabling
Patton v.U. S., snpra note 3, at 312, 50 Sup. Ct. at 263.
"6CODE OF CRIMINAL PROCEDURE (Am. L. Inst. i93o) § 266.
"7U. S. v. Shaw, supra note 2, at 114.
1 Connecticut provides that three judges sit in capital cases where the
defendant elects waiver.
IThis case reverses Harris v. People, 128 Ill. 585, 2 N. E. 563 (I889),
despite the apparently mandatory provisions of the criminal code for juries in all
criminal cases. ILL REV. STAT. (Cahill, 1929) c. 38, § 761 and §764.
Cincinnati v. Louisville Railway Co., 223 U. S. 390, 32 Sup. Ct. _67
2 COOLEY, CONSTITUTIONAL LIMITATIONS, (8th ed. 1927) 1112.

(1912) ;
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statute,2 and even then is limited in its operation by the "due process" clause of
the Federal Constitution.2 It has been generally recognized, that this provision
is violated, when private property is taken without notice to the owner,' or without the award of just compensation,' the effect of such violation being to render
the entire proceedings void.' The principal case, by upholding the provision (,f
the Massachusetts statute 7 that notice is unnecessary, creates a definite exception
to the prevailing view and can scarcely be reconciled with the "due process"
requirement. Insofar as the decision concerns the matter of damages, had the
situation been one where notice had been given, the case might be supported
on the strained construction that the silence of the commission was an assessment of no damages, though such is hardly compatible with the usual rule that
enabling statutes must be strictly construed8 But coupled with the lack of notice,
the danger of indulging in such a presumption becomes manifest, when a result
is reached in the instant case which is not only contrary to the whole policy of the
law,' but which is, in effect, a taking of private property with very little process
of law at all.

JOINT TORT-FEASORS-RE.LEASE OF ONE WITH RESERVATION
AcTIoN AGAINST OTHEas-Plaintiff, for a consideration, released
joint tort-feasors, who were liable to him for personal injuries,
serving his rights against the third, the defendant in the present

0Jacobsen v. Superior Court, 192 Cal. 319,
op. cit. supra note I, at 1119.

219

Pac. 986

OF RIGHT OF
two of three
expressly reaction. Held,

(1923) ; 2 COOLEY

'UNITED STATES CONSTITUTION, 14th Amend.; the Fifth Amendment applies only to the exercise of eminent domain by the United States. For discussion of distinction, see (191o) 58 U. OF PA. L. REv. 191, 195.
'Because of the existence of statutes in practically all of the states requiring
notice, the United States Supreme Court has apparently not been called upon to
decide directly the necessity of notice under the "due process" clause. By inference, however, it has expressed its opinion in holding notice by publication sufficient "process", Huling v. Kan. Valley Ry. Co., 130 U. S. 559, 9 Sup. Ct 6o3
(1889) ; see also Davidson v. New Orleans, 96 U. S. 97 (1877) ; Central of
Georgia Ry. Co. v. Wright, 207 U. S. 127, 28 Sup. Ct. 47 (19o7).
While
Illinois, Maryland and to a limited degree Mississippi, at one time, did hold
that notice was not necessary for a taking by eminent domain, these states by
later decisions reversed their position, 2 L wis, EMINENT DOMAIN, (3d ed.

i9o)

§ 564.

'C. B. & Q. Rr. Co. v. Chicago, I66 U. S. 226, 17 Sup. Ct 581 (897);
Scott v. City of Toledo, 36 Fed. 385 (C. C. Ohio, 1888); B. & 0. Rr. Co. v.
P. W. & Ky. Rr., 17 W. Va. 812 (1881).
'See Windsor v. McVeigh, 93 U. S. 274, (a court has no jurisdiction of a
proceeding in rem unless notice is given) ; 2 CooLEY,op. cit. supra note I, at 851.
'MASS. GEN. LAwS (1921) c. 79 §8, (After providing that notice be
given) "failure to give notice shall not affect the validity of the proceedings."
Prior to this statute, Massachusetts was in accord with the other States in requiring notice as a condition precedent to a taking, Ward Co. v. Boston, 217
Mass. 381, 1O4 N. E. 965 (1914).
'Mallo v. Village of Dover, 172 N. E. 841 (Ohio 1929); LEwis, op. cit.
supra note 4, § 387.
'That in any judicial proceedings, the parties concerned shall have full
opportunity to appear and defend their rights, 3 WILLOUGHBY, CONSTITUTION
OF THE UNITED STATES, (2d ed. 1929) § 1122.
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that the defendant was not thereby released, but was entitled to have the
judgment against him reduced to the extent of the satisfaction already received by the plaintiff from the other tort-feasors. Black v. Martin, 292 Pac.
577 (Mont. 1930).

The growth of the law on the subject of whether a release of one joint
tort-feasor necessarily releases the others, is indicative of the modern tendency
to soften the rigorous effect of old common law principles. Originally, the
law was well-settled that "a release of one (joint tort-feasor) releases all",'
and this was true whether or not the right to sue the other tort-feasors was
reserved.? To avoid such an arbitrary rule, which completely disregarded the
intentions of the parties, some courts adopted the subterfuge of construing a
release with a reservation of rights as a covenant not to sue,3 which is unim
versally held not to relieve the other tort-feasors.
' Strangely enough,' it was
I x COOLEY, ToRTs (3d ed. I9O6) 235. This was particularly true where
the release was under seal, Gold v. Boston Elev. R. Co., 244 Mass. 144, 138
N. E. 251 (923)

; Rodgers v. Cox, 66 N. J. L. 432, 5o Atl. 143 (igoi).

The

courts either said that the liability which arises out of a joint tort is one
and indivisible, and a release of that liability to one tort-feasor necessarily
extinguished it as to all, Matheson v. O'Kane, 211 Mass. 9i, 94, 97 N. E.
638, 639 (I912); or they bestowed the time-honored sanctity upon the seal,
and conclusively presumed complete satisfaction, McBride v. Scott, i32 Mich.
176, 178, 93 N. W. 243 (1903).

If the former line of reasoning is adopted,

it should make no difference whether the release is under seal or not.
Note (1905)

See

53 U. OF PA. L. REv. 183.

2 Gunther v. Lee, 45 Md. 6o
(x876) (sealed released); Abb v. Northern
Pac. Ry. Co., 28 Wash. 428, 68 Pac. 954 (1902) (parol release). Where the
release was sealed, the courts usually held the reservation void "as being repugnant to the legal effect and operation of the release itself", Gunther v. Lee,
supra, at 67. If the release was unsealed, but for sufficient consideration, the
courts merely applied the reasoning of Matheson v. O'Kane, supra note r.

' Dwy v. Connecticut Co., 89 Conn. 74, 92 AtI. 883 (1915); Gilbert v.
Finch, 173 N. Y. 455, 66 N. E. 133 (1903) ; Duck v. Mayeu, [1892] 2 Q. B.

5i. This method of reaching a desirable result has been criticized as being
artificial and amounting to judicial legislation. The criticisms recognize, however, the benefit of the end attained. See the concurring opinion of Wheeler,
J., in Dwy v. Connecticut Co., supra at 97, 92 Atl. at 89o. See also, Note (i915)
63 U. OF PA. L. REy. 794; Note (1927) 5o A. L. R. IO59, io88.
'Chicago v. Babcock, 143 Ill. 358, 32 N. E. 271 (1892) ; Myers v. Kennedy, 3o6 Mo. 268, 267 S. W. 81 (924).
Such covenants are construed as

merely giving a right of action on the covenant. These courts allow the consideration paid for the covenant to be deducted from the amount the plaintiff
can recover from the other joint tort-feasors, so that the injured party will not
receive more than one satisfaction, Dwy v. Connecticut Co., supra note 3.
Contra: Nashville Ry. Co. v. Gregory, 137 Tenn. 422, 193 S. W. 1053 (i917).

It has been suggested that in many tort cases the damages are unliquidated,
and unless the release be held conclusive of satisfaction, the injured person
may recover twice for the same injury. See Matheson v. O'Kane, supra note
1; I WIU.ISTON, CONTRACrS (1920) 647.
The court in City of Covington v.
Westbay, I56 Ky. 839, 162 S. W. 91 (1914), avoided the danger of double recovery by instructing the jury to find for the plaintiff only if the damages
exceeded the consideration given for the release, and then only for the excess.
Strange in view of their usual rigidity. For example, it is the law in
England that the mere recovery of judgment against one of several joint tortfeasors releases all, Brinsmead v. Harrison, L. R. 6 C. P. 584 (1871). The
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the English courts which first adopted this fiction,' and this manner of disposing of the problem is the existing law in England, as well as in a number
of American jurisdictions.' Other courts failed to see the necessity of such
legal legerdemain, and enunciated a doctrine which gives full effect to the
intentions of the parties, without resort to fiction Recognizing the fact that
the complete satisfaction of the injured person was the ultimate test in determining what effect should be given to a release with a reservation of rights,
these courts refused completely to discharge the other tort-feasors, unless the
claim of the plaintiff had been fully satisfied 8 The principal case seems to
dispose of the problem in this manner," although the court casts doubt upon
the fact that they are discarding the fiction, by constantly referring to such
an instrument as a covenant not to sue.'
Certain other courts distinguish
between sealed and unsealed releases, holding that sealed releases discharge
all tort-feasors, but that parol releases do not, unless there has been full satisfaction.'
Several jurisdictions have disposed of the vexatious problem by
statute'
Many courts still adhere to the old formula, that "a release of one
releases all", and refuse to give any effect to the intentions of the parties'
Legal writers are practically unanimous in denouncing this rule,' so obviously
American courts, on the contrary, emphasize the satisfaction received by the
plaintiff, and hold that the plaintiff is not barred by recovery of judgment without satisfaction, Grundel v. Union Iron Works, 127 Cal. 438, 59 Pac. 826
(igoo) ; Russell v. McCall, 141 N. Y. 437, 36 N. E. 498 (1894).
'Duck v. Mayeu, supra note 3.
'See cases and references supra note 3.
Edens v. Fletcher, 79 Kan. 139, 98 Pac. 784 (igoS); Adams Express
Co. v. Beckwith, ioo Ohio St. 348, 126 N. E. 3oo (1919), overruling Ellis v.
Bitzer, 2 Ohio 89 (1825), a case relied on by many jurisdictions supporting
the contrary view. Many cases, including Menking v. Larson, 112 Neb. 479,
igg N. W. 823 (1924) and Natrona Power Co. v. Clark, 31 Wyo. 284, 225
Pac. 586 (1924), are often cited as placing their decision on this ground; they
seem, however, to adopt the fiction instead.
"Manifestly, this is a better way to handle the situation. There is no
necessity in this country, as perhaps there was in England, to adopt the fiction,
for the English courts had not based their other decisions in respect to joint
tort-feasors on the ground of satisfaction. See supra note 5. The American
courts have no such precedent to deter them; they should construe contracts
of release in the same manner as other contracts are interpreted.
1' Principal case, at 581.
'Principal case, at 58o.
'Blackmer v. McCabe, 86 Vt. 303, 85 Atl. 13 (1912), holding that an
unsealed release, with a reservation of rights, showed on its face that full
satisfaction had not been received, and allowing a recovery against the other
tort-feasors.
IALA. Clv. CODE (1923) § 7669; Mo. REv. STAT. (i919) § 4223; W. VA.
CODE ANx. (Barnes, 1923) c. 136 § 7. The West Virginia Code provides: "A
release to . . . one joint trespasser . . . shall not inure to the benefit of
another such trespasser, and shall be no bar to an action or suit against such
other joint trespasser for the same cause of action to which the release . . .
relates."
" American Ry. Express Co. v. Stone, 27 Fed. (2d) 8 (C. C. A. ist,
1928); Hawber v. Raley, 92 Cal. App. 701, 268 Pac. 943 (1928) ; Lanasa v.
Beggs, 151 Atl. 21 (Md. 1930), (1930) 29 MICH. L. REV. 263; Pinkham Lumber Co. v. Woodland State Bank, 286 Pac. 95 (Wash. i93o).
'Note (1928) 13 CORN. L. Q. 473; Note (192o) i8 MICH. L. Rxv. 68o;
(1921) U. OF PA. L. REv. 287. See supra note 9.

5o6

UNIVERSITY OF PENNSYLVANIA LAW REVIEW

a relic of the old common law era, and whose only justification, the fear
of double satisfaction, is unwarranted, since the consideration given for the
release is deducted from the amount of damages recoverable from the unreleased tort-feasor.' While it was formerly safe to say that the cases departing from the established rule represented a distinct minority view, today, either
by statute," judicial legislation," or by direct decision on common law principles1 this minority view has become firmly imbedded in the body of our
law, and it seems to be but a question of time until the last vestiges of the old
rule shall have disappeared.'

LEGAL ETHIcs-PRvATE MIscoNDucT As GROUNDS FOR DISBARmENT-De-

fendant, an unmarried man of fifty years, had enjoyed a wide practice and excellent reputation as a lawyer for many years. No question was ever raised
as to his professional honesty, honor, or conduct. He became infatuated with
a married woman, who reciprocated his affection, and the mutual infatuation
continued for a period of three years until the arrest of both for adultery.
The defendant pleaded guilty and was convicted and sentenced to jail. The
woman was divorced by her husband while the defendant was serving a four
months' sentence, and the defendant married her immediately upon his release
from jail. His conduct thereafter was exemplary. A complaint was filed by
the local Grievance Committee alleging the defendant's conviction for a crime
involving moral turpitude. The Superior Court considering the matter of disbarment one within its discretion found the defendant fit and qualified to practice law, and the Grievance Committee appealed. Held, that the Superior
Court committed an abuse of discretion, and that the defendant be indefinitely
barred from exercising his rights and privileges as an attorney. Grievance
Committee of Hartford County Bar v. Broder, 152 Atl. 292 (Conn. 1930).
Misconduct of an attorney, even in his non-professional capacity, may be
grounds for disbarment' The reason generally announced for such disbarment is that it is necessary to protect the public and those connected with the
administration of justice,2- and to maintain the dignity and respectability of the
bar.' Where the private misconduct is such as indicates a lack of integrity and
See supra note 4.
1 Supra note 13.
'Supra note 3.

1'

"Svpra note 8.
As the principal case illustrates, when the case is one of first instance,
a decision in accord with the principal case is likely. The change will probably occur with less rapidity in jurisdictions that have firmly established the
old view.
20

'In re Cary, 146 Minn. 8o, 177 N. W. 8oi (1920); It re Dolphin, 240
N. Y. 89, 147 N. E. 538 (ig2s).
'In re Kone, 90 Conn. 440, 97 Atl. 307 (1916) ; In re Kerl, 32 Idaho 737,
I88 Pac. 40 (I92o) ; In re Barach, 279 Pa. 89, 123 Atl. 727 (1924).
'Wernimont v. State, IOI Ark. 2IO, 142 S. W. 194 (i9II); it re Wilmarth, 42 S. D. 76, 172 N. W. 921 (1919).
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sound morality,' justifying the inference of a corrupt nature,' disbarment should
result. In the principal case, the excellent reputation that the defendant had
enjoyed for so many years and his exemplary conduct after his release from
jail, combined with the ,fact that his affection for the woman (while
unfortunate under the circumstances) was deep-rooted and sincere, tends to
support the conclusion that his nature was not corrupt. Taking all these
factors into consideration, there appears to be sufficient basis for the superior
court's decision that the defendant was fit to practice the profession of law.
Since the matter of disbarment in Connecticut is, according to the decisions of
both the Superior and the Supreme Courts one within the discretion of the
court, and since the discretion of the trial court seems to have been reasonably exercised, the action of the higher court in reversing the Superior Court's
decision and barring the defendant from the practice of law, appears to be
unsound.

SUBROGATION-RIGHT OF LIABILITY INSURER AND SURETY OF ONE JOINT

TORT-FEASOR TO INDEMNITY FROM THE OTHER TORT-FEASOR-Appellant insured Gordon against any liability which he might incur for negligence. The
insurance policy provided that appellant should defend at its own expense
all suits which might be brought against Gordon. A joint judgment having
been obtained against Gordon and others for negligence, appellant became surety
on Gordon's appeal bond for the payment of the judgment if affirmed. After
the judgment was affirmed appellant paid it, taking an assignment thereof from
the judgment creditor. Held, that appellant was not entitled to enforce the
judgment against Gordon's co-defendants. Royal Indemnity Co. v. Becker
et al., 173 N. E. 194 (Ohio 193o).'
The right to contribution between joint tort-feasors is denied in a great
many situations, with the result that a wrongdoer who pays-voluntarily or
under execution-a joint judgment, must under ordinary circumstances bear the
whole loss while his fellow judgment debtor pays nothing.' There is little
authority, however, on the question as to whether a like result follows where
'Selling v. Radford, 243 U. S. 46, 37 Sup. Ct. 377, 61 L. Ed. 585 (I916) ;
People v. Macauley, 230 11. 208, 82 N. E. 6r2 (1907) ; In re Wilson, 79 Kans.
450, oo Pac. 75 (1909).
ZZachary v. State, 53 Fla. 94, 43 So. 925 (19o7); Duffin v. Comm., 208
Ky. 452, 271 S. W. 555 (925).
' Conduct following the misconduct is of importance in indicating whether
the misconduct flows from a corrupt nature, or whether it is the result of a
temporary lapse from a level of sound morality. In the case of In re Sherin,
27 S. D. 232, 235, 13o N. W. 761 (1911), the court said that immorality followed by several years of exemplary living was not ground for disbarment.
1 See also the same case in the Court of Appeals, 34 Ohio App. 544,
N. E.
411 (1929).
2
Union Stock Yards Co. v. Chicago, B. & Q. R. R. Co., 196 U. S.
25 Sup. Ct. 226 (19o5) ; City of Louisville v. Louisville Ry. Co., 156 Ky.
i6o S. W. 771 (1913) ; see Goldman v. Mitchell-Fletcher Co., 292 Pa. 354,
141 Atl. 231, 232 (1928), discussed in Note (1928) 76 U. OF PA. L. REv.
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217,

141,
358,
979.
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the judgment is paid by a liability insurer or surety of one wrongdoer." If
such insurer or surety is to obtain reimbursement from the other wrongdoers,
it will be on the principles of subrogation by which courts of equity seek
to distribute losses as fairly as possible among those primarily and secondarily
liable therefor." The court, in holding in the principal case that the situation
was one where there could be no contribution between joint tort-feasors, almost
necessarily denied appellant recovery as an insurer, since under this holding the
insured has no right of recovery to which his insurer can be subrogated. Gordon's appeal bond, however, constituted a second contract in which the judgment creditor was obligee and appellant was obligor as surety for the payment
of the judgment. Unless there is a sound reason of public policy to the contrary, appellant should obtain, as incidental to his new contract, the benefit of
the principle of suretyship, that a surety who has paid his principal's debt is
entitled to be subrogated to all remedies and securities of the creditor for the
debt,' whether against the principal or against others,' except those remedies
which it would be unjust for the surety to enforce 8
It is hardly inequitable for the surety of one joint tort-feasor to enforce the judgment creditor's right of execution against the other joint tort-feasor-at least to the
extent of his pro rata share of the judgment -- when the latter might have
been compelled to pay the whole judgment had the creditor not chosen to
enforce the surety's bond."
In the principal case, however, the court found,
in the doctrine that a joint tort-feasor cannot evade the rule denying contribution by paying the judgment through a straw man to whom the judgment is
assignment for the former's benefit n a reason of policy for denying subroga' An insurer was denied subrogation in Adams v. White Bus Line, 184
Cal. 710, 195 Pac. 389 (1921).
But see Ocean Accident & Guar. Corp. v.
Hooker Electrochemical Co., 240 N. Y. 37, 51, 147 N. E. 351, 355 (1925). A
surety was allowed subrogation in Kolb v. National Surety Co., 176 N. Y.
233, 68 N. E. 247 (903); Rosenthal v. New York Rys. Co., iop Misc. 2o0,
179 N. Y. Supp. 593 (igig) ; City of White Plains v. Ellis, 113 Misc. 5, 184

N. Y. Supp. 444

(192o).

Surety Co. v. State Savings Bank, 156 Fed. 21 (C. C. A. 8th,
i9o7) ; McCormick's Adm'r v. Irwin, 35 Pa. ii (I86o). No assignment of a
judgment is necessary to perfect the right of one entitled to subrogation, Dffield v. Cooper, 87 Pa. 443 (1878). Conversely an assignment to one not entitled to enforce the judgment assigned transfers nothing, Adams v. White Bus
Line, supra note 3.
'St. Louis, I. M. & S. Ry. Co. v. Commercial Union Ins. Co., 139 U. S.
223, II Sup. Ct. 554 (I89I) ; Travelers Ins. Co. v. Great Lakes Engineering
Works Co., 184 Fed. 426 (C. C. A. 6th, 1911) ; John Wanamaker, New York,
Inc. v. Otis Elevator Co., 228 N. Y. 192, 126 N. E. 718 (1920). But see
Ocean Accident & Guar. Corp. v. Hooker Electrochemical Co., supra note 3.
'Blake v. Trader's Nat. Bank, 145 Mass. 13, 12 N. E. 414 (1887); Wright
v. Grover & Baker Co., 82 Pa. 8o (1876).
I National Surety Co. v. State Savings Bank, supra note 4; City of Keokuk
v. Love, 31 Iowa ii9 (87).
Knouf's Appeal, 91 Pa. 78 (1879).
City of White Plains v. Ellis, supra note 3.
"oKolb v. National Surety Co., supra note 3, at 238.
" Boyer v. Bolender, 129 Pa. 324, i8 Atl. 127 (1889).
This doctrine is
not stringently applied, Harbeck v. Vanderbilt, 20 N. Y. 395 (1859); International Ry. Co. v. Pickarski, 114 Misc. 349, i86 N. Y. Supp. 319 (1921);
Pennsylvania Co. v. West Penn Rys. Co., Iio Ohio St. 51i, I44 N. E. 5i (0924).
'National
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tion. But where the surety pays a joint judgment his position is not ordinarily
that of a straw man, since the money paid is his own, not the judgment debtor's,
and the reimbursement which he seeks is for his own benefit.'
Appellant's
position as insurer as well as surety strengthens the equities in his favor: his
interest as insurer is opposed to the commission of the tort; his obligation to
indemnify the insured whether or not he obtains reimbursement therefor prevents his right of subrogation from benefiting the latter; his giving the bond
is incidental to his prior contractual obligations, and consequently not in any
sense the act of a volunteer.' The astuteness of the court to find that there was
present in the case under discussion an evasion of the joint tort-feasor rule
is surprising in view of the dissatisfaction with the rule expressed by it a
few years ago 4

ToRTs-CoxsFaT AS BAR TO CIVI LIABILITY FOR BREAcH OF PEAcE-Defendant operated a motion picture theatre, and supplemented the pictures with
amateur prize fights, though prize fights were prohibited by statute.' Plaintiff
was father of a participant, who died from blows sustained in such a contest.
Held, that consent to acts constituting an offense against the state, does not
deprive one of civil rights for loss due to the acts to which consent was given.
Teeters v. Frost, 29 Pac. 356 (Okl. i3o).
The law of torts has surrounded individuals with a number of legally
protected rights, for the unwarranted invasion of which, a right of action
accrues. These rights are private, and with the exception of the situation of the
instant case, which presents a problem on which judicial opinion is definitely
A surety, unless precluded by contract, has a right to reimbursement
from the principal, 5 POMROY, EQUITY JURISPRUDEN CE (2d ed. I9g) § 2335;
STEARNS, SURETYSHIP (3d ed. 1922) §§ 244, 279. Possible evasion of the
joint tort-feasor rule by collusion between surety and principal is discussed
in Note (1921) 5 MINN. L. REV. 370.
"A volunteer is not entitled to subrogation, Lackawanna Trust & Safe
Deposit Co. v. Gomeringer, 236 Pa. 179, 84 Atl. 757 (1912).
"Adams Express Co. v. Beckwith, ioo Ohio St. 348, 359, 126 N. E. 300,
303. The rule has been criticized elsewhere as in Palmer v. Wick, [1894] A. C.
318, where the House of Lords refused to extend it to Scotland.
The surety of a defaulting fiduciary has often been allowed subrogation
to the beneficiary's remedies against those guilty of technical complicity in the
fraud, American Bonding Co. v. National Mechanics Bank, 97 Md. 598, 55 Atl.
395 (19o3); United States Fidelity & Guar. Co. v. Citizens State Bank, 36
N. D. 16, i61 N. W. 562 (1917). This situation is almost exactly analogous
to that in the principal case, since the fiduciary is a wrongdoer who has no
remedy against his co-wrongdoer while the surety, like appellant, has obligated itself to make good the loss incurred through default of the fiduciary
prior to his actual default.
'OXLA.

COMP. STAT. (1921)

§ 2015.

'It is to be observed that the defendant is not the person who caused the
death of the deceased, but is the promoter and instigator of the acts which
gave rise to the instant action. To this extent, the instant case is a novel one,
although the rules of law applicable remain the same.
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divided, can be waived by consenting to acts which interfere with them. This
exception to the otherwise established legal precept of volenti non. fit injuria
is invoked in cases where the acts consented to constitute an offense against the
state. By making this exception the basis of the decision in the principal case,
the court has followed rulings adopted by the majority of jurisdictions.' These
courts base their decisions on the ground that the State has become a party to
the transaction, and that individuals should not be allowed to excuse their conduct toward each other by acts which have wronged the state. This view,
however, is based on a faulty historical background' and unsound reasoning.8
When two parties engage in a prize fight contrary to the terms of a statute, their
acts give rise to two transactions, not one. The first is a three party arrangement to which the state is privy. Since the state has been wronged, it has its
remedy against the offenders by criminal prosecution.7 The other transaction
is solely a personal one, and unless public policy demands otherwise, there is no
reason why the parties should not be allowed to dispose of, and bargain away,
the rights that belong to them. In situations similar to the instant case, public
policy is better served by giving full effect to the agreement between the parties,
and consequently denying liability. First, the wrongdoer is prevented from
benefiting from his acts. Second, the policy of the law which leaves a criminal in
the same position as it finds him' is not unnecessarily disturbed. Third, it is at
least as efficient a deterrent, and probably a more effective one, to commissions
of breaches of peace as is the view held by the principal case? Some courts,
cognizant of the defects in the majority ruling, have separated the criminal
and civil consequences arising from the acts consented to, and have decided the
COOLEY, TORTS (3d ed. 19o6) 282.
' McCulloch v. Goodrich, 105 Kan. I, i8i Pac. 556 (igig) (mutual affray);
Grotton v. Glidden, 84 Me. 589, 24 Atd. loo8 (1892) (mutual affray) ; Stout v.
Wren, 8 N. C. 42o (1821) (mutual affray); Milliken v. Heddesheimer, iio
Ohio St. 381, i44 N. E. 264 (1924) (abortion); BIGELOW, LAW OF TORTS (8th
3I

ed. 1907) 42; COOLEY, op. cit. supra note 2, at 283.
'Bohlen, Consent as Affecting Civil Liability (1924) 24 Co. L. Ray. 8g,
825. Due to the principal of stare decisis, and the general policy of our courts

to respect decisions of other jurisdictions, the law with respect to the problem
at hand has become well spread. Since a survey of the historical growth of the
majority view shows that it is founded on a premise, which, when first applied
in Stout v. Wren, supra note 4, had ceased to have the significance it was
thought to have, any argument for the majority view founded on precedence
of decision, can have no force.
'Bohlen, op. cit. supra note 5, at 819; Note (1924) 73 U. OF PA. L. REv.
74; Note (1924) 1I VA. L. REV. 54.
'BIGELOW,
op. cit. supra note 4, at 42.
' Hunter v. Wheate, 289 Fed. 6o4 (Ct. of App. D. C. 1923) in which the
court held, "If the act out of which the cause of action arises is immoral or
illegal, the courts will not grant relief. This rule applies whether the act is
performed in the execution of a contract or not."
9 All incentive to commit a breach of peace, outside of personal feeling, is
removed, since the wrongdoer faces a criminal prosecution, without any monetary reward in the form of damages from his opponent. Though it is true that
the fear of liability may deter a person from committing a breach of the peace,
such a possibility is balanced by the incentive to do the forbidden acts, in the
form of money damages.
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0

civil responsibility with no reference to the criminal aspect."

By doing so, they

have rendered decisions that offend neither logic, historical development, nor
public policy.

TORTS-RIGHT OF PRIVACY-PAREfT'S RIGHT NOT TO HAvE PICTURE OF
DEcEAsED DEFORMED CHILD MADE PuRLic-Plaintiffs are parents of a malformed child, which died in defendant hospital. The hospital, without the consent of plaintiffs, allowed defendant photographer to take pictures of the corpse.
The photographer sold prints and defendant newspaper published a picture
of the deceased child. To a petition by the parents for an injunction and damages, the defendants-hospital, photographer and newspaper-demurred. Held
(two judges dissenting), that the demurrer be overruled on the ground that
plaintiffs' petition stated a cause of action based on a violation of plaintiffs'
right of privacy. Bazemore et al. s,.Savannah Hospital et al., 155 S. E. 194
(Ga. 193o).
The instant case, while recognizing unreservedly the right of privacy,'
raises the question of whether this right includes a right in a parent not to
have the picture of his deceased deformed child made public. The underlying
theory of the right of privacy is that "the right to life has come to mean the
The specific violation of the
right to enjoy life-the right to be let alone."'
right, in those jurisdictions where it has been recognized, has been almost
invariably the unauthorized publication of plaintiff's own name or pcture.' Yet
"Hunter v. Wheate, sutpra note 8 (abortion) ; Goldnamer v. O'Brien, 98
Ky. 569, 33 S. W. 831 (1896) (abortion); McNeil v. Choate 197 Ky. 682, 247
S. XV. 955 (1923) (mutual affray); Galbraith v. Fleming, 6o Mich. 403, 27
N. W. 581 (1886) (mutual affray). See the adoption of the minority view by
TORTS RESTATEMENT (Am. L. Inst. 1925) § 75.
I. e., the "right to be let alone', CoOLEY, TORTS (3d ed. 19o6) 33; "the
right of a person to be free from unwarranted publicity", 21 R. C. L. 1196
(1918). The right of privacy, as such, had its inception in legal thought in an
artick, Warren and Brandeis, The Right to Privacy (i89o) 4 HARv. L. REv.
193. Since that time more than seventy-five articles have been written on privacy
in legal periodicals alone, while the number of cases on the subject appears to
be but few over twenty. For a concise review of the subject, see Note (1919)
68 U. OF PA. L. REv. 284; Note (1927) 1 So. CALIF. L. REv. 293; CooLEY,
TORTS (Throckmorton's ed. 193o) 389 ff.
'Warren and Brandeis, op. cit. supra note I, at 193. "A violation of the
right of privacy consists in the infringment of one's right to be free from that
form of personal offense which consists of the unauthorized and offensive publicity of one's person or private affairs, without justification or excuse",
ToRTs (Throckmorton's ed. 1930) 391.
CooLEY,
3
Pavesich v. New England Life Ins. Co., x22 Ga. 190, 50 S. E. 68 (1905)
(picture) ; Kunz v. Allen, 1O2 Kan. 883, 172 Pac. 532 (918) (picture) ; FosterMilburn v. Chinn, 134 Ky. 424, 12o S. W. 364 (1909) (name); Munden v.
Harris, 153 Mo. App. 652, 134 S. W. 1O76 (1911) (picture) ; Dunlop Rubber
Co. v. Dunlop, [1920] I Ir. R. 28o, aff'd [1921] I A. C. 367 (picture); see
Vanderbilt v. Mitchell, 72 N. J. Eq. 91o, 919, 67 Ati. 97, IOO (1907). Contra:
Roberson v. Rochester Folding Box Co., 171 N. Y. 538, 64 N. E. 442 (902)
(picture) ; Henry v. Cherry, 3o R. I. 13, 73 Atl. 97 (19o9) (picture); see
Atkinson v. Doherty, 121 Mich. 372, So N. W. 285 (1899) (name and picture).
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it can hardly be said that the fact that a member of one's family is deformed
is other than a private matter, and it requires no stretch of the imagination
to realize that the publication of a picture of the dead body of a member of
one's immediate family,' calling attention to the monstrosity, is equally as
humilitating and produces just as much injury to the sensibilities (or, if not
just as much, at least sufficient to be given legal protection)' as the portrayal
of one's own name or features in their normal state.' The logical conclusion,
therefore, is that under such facts the right of privacy of the relative has been
invaded. Nor should it make any difference whether plaintiff's relative is
living or dead,8 for plaintiff's right is not derivative from nor a survival of the
right that the relative may have had, but is in plaintiff himself.' The holding of
the instant case accordingly marks another step in the development of the law
of privacy by enlarging the right from privacy in oneself to include privacy
in one's child under certain conditions. This follows logic and common sense
and should be followed to the extent that the reason supporting the right
allows. 0
It is interesting to note that immediately following the decision of the
Roberson case, whereby it was held that there was no common law right of
privacy in New York, the New York statute was passed which prohibits the
use of a person's name or picture without their written consent "for advertising purposes or for the purposes of trade" and provides a remedy by injunction and damages, N. Y. CoNs. LAws (Cahill, 193o) 227. It would seem that
the right of privacy given by the New York statute is wider than the common
law right, inasmuch as a person who has waived his common law right to
privacy may still have a right under the statute see Note (1914) 28 HARV. L.
REV. 689, n. Ii.

IIt must be remembered that the giving of peculiar or different rights to a
person because of family relationship is nothing new in the law.
'The reason for the recognition of a legal interest in a right to privacy
appears to be the injury to plaintiff's sensibilities unwarranted by the usage
or necessity of society. But where the reason for the rule fails, the right
should not be recognized. Besides, as a practical matter, there must be a
stopping point. It is submitted, therefore, that (i) where the relationship is
outside that of husband and wife, parent and child, or children inter sese, or (2)
where the requisite relationship exists but there is no reason for the existence
of injuries to plaintiff's sensibilities, e. g., no deformity, there should be no
recovery because in such cases the reason for upholding the right of privacy
does not exist, and, therefore, the right failing, no right has been invaded.
Under this view the decision, if not the entire reasoning, of the seemingly
contra case of Murray v. Lithographic Co., 8 Misc. 36, 28 N. Y. Supp. 271
(1894) can be reconciled.
I See Pavesich v. New England Life Ins. Co., supra note 3, at 210, 50 S. E.
at 76; Douglas v. Stokes, 149 Ky. 506, 509, 149 S. W. 849, 85o (1912).
'Douglas v. Stokes, supra note 6 (this case is not a square holding on the
right of privacy, as the reasoning appears to lean toward the old theories of
abused confidence and implied contract) ; see Schuyler v. Curtis, 147 N. Y. 434,
444, 42 N. E. 22, 24 (895).
'It is interesting to note that two of the judges concurring in the majority
opinion of the instant case support this point in a special concurring sentence.
'See Schuyler v. Curtis, supra note 7, at 446, 42 N. E. at 25.
10

See supra notes 1, 5.
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TRUSTS-DUTY OF TRUSTEE TO KEEP TRUST RES SFPA ATr.--Orphans' court
examiner' discovered that a trustee was keeping the trust res (consisting of
unregistered coupon bonds) in an envelope with the name of the estate endorsed
thereon, in his personal safe deposit box. Held, that under a statute' giving it
"control" over trustees, the Orphans' court may compel the trustee to remove
the bonds to a separate box, to be held in his name as trustee. Laverelle's
Esrate, 13 Pa. D. & C. 7o3 (193o).

It is well settled that if a trustee deposits trust funds in a banks he must
place such deposit in the trust name,' and stringent liability attends his failure
to do so.' The aim of this requirement is not only to protect the trust property
from the consequences of bad faith on the part of the trustee' but also to protect it from the meddling of parties in privity with the trustee (i.e., his
administrator, executor, personal creditors, etc.)." Though there is a surprising
dearth of authority on the precise question involved in the principal case, the
court's action would appear, necessarily, to be controlled by the same general
considerations as are stated above in the case of bank deposits
In any event
there would seem to be at least four ways in which the interests of the trust
estate would be better protected by having the trust property kept in a separate
safe deposit box: (i) The requirement would serve as another obstacle (slight
though such obstacle may be) 9 to mingling of the trust's securities with the
trustee's own; (2) In the event of the death of the trustee, access to the box
could be had only by a substitute trustee appointed by the court," ' whereas if
'Acting under PA. STAT. (West, 192o) § 8583. "The several orphans' courts
shall have power . . . to appoint one or more examiners to make periodical
or special examinations of the assets of estates in the hands of fiduciaries and
power to require all persons in whose custody or control such assets may be
held to present them for such examination."
a'PA. STAT. (West, 192o) § 16363. "The jurisdiction of the several orphans'
courts shall extend to and embrace: . . . the appointment of trustees for any
persons interested in the real or personal estate of any decedent, and the control,
removal, discharge, and settlement of the accounts of trustees so appointed."
'Trustee may deposit funds temporarily in some responsible bank, and
assumes no liability for the safety of the deposit if he acts with discretion and in
good faith. Law's Estate, 144 Pa. 499, 22 Atl. 831 (1891).
Allen v. Leach, 7 Del. Ch. 83, 29 Atl. 1050 (1894) ; In re Clark, io4 Okla.
245, 230 Pac. 891 (1924) ; Wagner v. Coen, 41 W. Va. 351, 23 S. E. 735 (895) ;
BoGAnT, LAw OF TRUSTS (1921) 340; LEwIN, LAw or TRUSTS (3th ed. 1928)
277, 932; LoRING, A TRUSTEE'S HANDBOOK (3d ed. 19o7) 1o3; i PERRY,TRI&STS
AND TRUSTEES (7th ed. 1929) § 443, 444.
'Chancellor v. Chancellor, 177 Ala. 44, 58 So. 423 (912);
Hennies v.
Kcithley, 213 Mo. App. 529, 255 S. 'V. 940 (923).
IxPElRY, op. cit. supra note 4, 447.
'Jackson v. Bank of the United States, io Pa. 61 (1848) ; McAllister v.
The Commonwealth, 30 Pa. 536 (i858).
' "Negotiable securities and partially negotiable securities such as registered
coupon bonds should be deposited in a safe deposit vault . . . in the names of
all the trustees." LORiNG, op. cit. supra note 4, at 104.
"'Slight"', because fraudulent mingling by the trustee, cannot, of course,
be prevented merely by this requirement.
" PA. STAT. (West, 1920) § 21272. "Upon the appointment by the court
of any assignee or trustee as aforesaid, and upon his giving security . . . all
the trust estate, and effects whatsoever shall forthwith and without any act or
deed pass to and be vested in such succeeding assignee or trustee."
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the securities were in the trustee's own box they would be subjected to the danger of being mingled or meddled with by the trustee's personal representatives;
(3) The requirement would free the trust property from the dangers and delays
that might result from an attachment of the trustee's own box by one of his
creditors; (4) In the event of the closing of the bank wherein the safe deposit
box is located, access to the trust box could be had immediately after the
appraisement' of the bank's assets by the State Banking Department-without
regard to the state of accounts existing between the trustee personally and the
bank, and without the necessity of an order of court. Considering these practical advantages of the separate "trust box"-tending as it does to promote the
safety and accessibility of the trust res, the court's exercise of its power of
control over the trustee in the principal case seems highly desirable and amply
justified as a policy of law.

' As provided by

PA. STAT. (West, 1920) § 1287.

